ORDINANCE # 8.02

FRANCHISE FEE - TEXAS DISPOSAL SYSTEMS

AN ORDINANCE GRANTING A FRANCHISE FEE TO TEXAS DISPOSAL SYSTEMS, A
TEXAS LIMITED LIABILITY COMPANY, WITH ITS PRINCIPAL ADDRESS AT P.O. BOX
17126, AUSTIN, TEXAS, 78760-7126 PURSUANT TO SECTION 51.012 OF THE
TEXAS LOCAL GOVERNMENT CODE GRANTING TYPE A CITIES SUCH AS THE
CITY OF MERTZON THE AUTHORITY TO ADOPT ORDINANCES NOT
INCONSISTANT WITH STATE LAW FOR THE PROTECTION OF THE HEALTH AND
SAFETY OF ITS CITIZENS, TO OWN, OPERATE AND MAINTAIN A SOLID WASTE
COLLECTION SERVICE WITHIN THE CITY OF MERTZON,; PROVIDING FOR ITS
TERMS AND CONDITIONS; PROVIDING FOR LIQUIDATED DAMAGES FOR FAILURE
TO ADHERE TO THE TERMS AND CONDITIONS IN THE FRANCHISE ORDINANCE;
PROVIDING FOR PAYMENT OF A FRANCHISE FEE; PROVIDING FOR THE
PAYMENT OF THE PUBLICATION FEE; PROVIDING FOR THE FILING OF AN
ACCEPTANCE BY FRANCHISEE; AND PROVIDING AN EFFECTIVE DATE.

WHEREAS, safe and responsible solid waste collection, transport, and processing is
necessary for the protection of the public health and a compelling governmental
interest;

WHEREAS, solid waste haulers often use heavy equipment that contributes
substantially to damage and wear and tear of the public ways, necessitating
expenditures of City of Mertzon resources for the maintenance and repair of those
public ways, for which the City of Mertzon is entitled to reasonable compensation and
reimbursement;

WHEREAS, the franchise and regulation of solid waste collection, transport, and
processing is necessary and furthers a compelling public interest;

WHEREAS, the City of Mertzon is authorized to grant one or more non-exclusive
franchises for the provision of solid waste collection service to premises within the City
of Mertzon and Texas Disposal Systems;

WHEREAS, the City council of the City of Mertzon is of the opinion that the granting of
the franchise on the terms and conditions set forth in this Ordinance is in the best
interest of the City of Mertzon and its residents. Now, Therefore,

BE IT ORDAINED BY THE CITY COUNCIL OF THE CITY OF MERTZON:

SECTION 1. PREAMBLE. That the declarations contained in the preamble to this
Ordinance are material and are hereby repeated and incorporated herein as a part of
this Ordinance as though they were fully set forth in this Section 1.
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SECTION 2. DEFINITIONS. That for the purpose of this Ordinance the following terms,
phrases, words and their derivations shall have the meaning given in this Ordinance.
When not inconsistent with the context, words used in the present tense include the
future tense; words in the plural number include the singular number; words in the
singular number include the plural number; and the use of any gender shall be
applicable to all genders whenever the tense requires.

The word “shall” is mandatory and not merely directory. The word “may” is not
mandatory and is merely permissive. Words defined elsewhere in this Ordinance shall
be accorded that meaning throughout this Ordinance. Words not defined shall be given

their common and ordinary meaning.

(a) AFFILIATE and AFFILIATED means any entity controlling, controlled by, or under
common control with the franchisee.

(b) AUTHORIZED AREA means the entire area from time to time within the corporate
limits of the City of Mertzon.

(c) CITY means the City of Mertzon, a municipal corporation, a political subdivision of
the State of Texas.

(d) CITY CODE means the Ordinances of the City.

(e) SOLID WASTE COLLECTION SERVICE means the term a service for the
commercial collection and removal of solid waste within the City of Mertzon.

(f) CITY ADMINISTRATOR means the City administrator or the City administrator’s
designated assistant or representative.

(g) CONTROL (and its variants) means actual working control, by whatever means
exercised. Without limiting the generality of the foregoing, for the purposes hereof, a
change in control shall be deemed to have occurred at any point in time when there is:

(i) a change in working or effective voting control, in whatever manner
effectuated, of franchisee;

(i) an agreement of the holders of voting stock or rights of franchisee
which effectively vests or assigns policy decision-making in any person or
entity other than franchisee; or

(iii) a sale, assignment or transfer of any shares or interest in franchisee
which results in a change in the control of franchisee.

(h) COUNCIL means the governing body of City. This section does not authorize
delegation of any decision or function that is required by State Law to be made by the
Council. In any case in which a hearing is held pursuant to this Ordinance, the Council
may conduct the hearing or, in its sole discretion, may by resolution appoint a
committee or subcommittee of the Council or a hearing officer to conduct the hearing.
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Unless otherwise stated in this Ordinance or prohibited by state law, the council may
delegate to the City Administrator or their designee the exercise of any and all of the
powers conferred upon City by its Ordinances or by general law relating to the
administration and enforcement of this Ordinance and to franchisee’s exercise of the
rights and privileges conferred in this Ordinance.

(i) DIRECTOR means the City Administrator or their designee or their designee’s
designated representative.

() FRANCHISE means the grant of the non-exclusive permission and privilege to use
public ways under this Ordinance, and all of the incidental rights and obligations as
described by this Ordinance.

(k) FRANCHISEE means Texas Disposal Systems, a Texas limited liability company,
the grantee of rights under this Ordinance; or the successor, transferee, or assignee of

this Ordinance.

() PUBLIC WAYS mean all dedicated rights-of-way, streets, highways, and alleys for
use by the general public and easements dedicated for the benefit of all utilities. Public
ways do not include property of City which is not a dedicated public way, street,
highway, or alley or available for use by the general public or easements not dedicated
for the benefit of all utilities.

(m) THIS ORDINANCE means this document.

SECTION 3: GRANTING OF FRANCHISE. That subject to all the terms and conditions
contained in this Ordinance, the Texas Constitution, the City Code, other City
Ordinances as from time to time may be in effect, and applicable federal law, City
hereby grants Texas Disposal Systems a solid waste collection service franchise. (1)
Franchisee non-exclusive permission and privilege solely for the purpose of operating
and maintaining a solid waste collection service in, over, along and across the public
ways in the authorized area. This grant is subject to the following additional conditions:

(a) Franchisee Purpose. Franchisee accepts the grant set forth above and agrees to
operate and maintain the solid waste collection service in the authorized area in
accordance with the terms and provisions of this Ordinance.

(b) Other Services. By granting this Ordinance, City is not authorizing any non-solid
waste collection service to be provided and does not waive and specifically retains any
right to regulate and receive compensation as allowed by law for services offered by
franchisee which are not solid waste collection services. Franchisee shall immediately
notify City if it provides any non-solid waste collection services within the authorized

area.

(c) No Priority. This Ordinance does not establish any priority for the use of the public
ways by franchisee or by any present or future recipients of franchise agreements,
franchisees, permit holders, or other users of the public ways. In the event of any
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dispute as to the priority of use of the public ways, the first priority shall be to the public
generally, the second priority to City, the third priority to the State of Texas and its
political subdivisions in the performance of their various functions, and thereafter, as
between recipients of franchise agreements, franchisees and other state or local permit
holders, as determined by the City Administrator in the exercise of the City’s powers,
including the police power and other powers reserved to and conferred on it by the
State of Texas.

(d) City’s Use of Public Ways. Franchisee acknowledges that by this Ordinance it
obtains no rights to use or further use of the public ways other than those expressly
granted in this Ordinance. Franchisee acknowledges and accepts at its own risk,
provided that City has Texas Disposal Systems solid waste collection service. (1)
Franchise legal authority for the use or uses in question, that City may make use in the
future of the public ways in which the solid waste collection service is located in a
manner inconsistent with franchisee’s use of such public ways for the solid waste
collection service, and in that event franchisee shall not be entitled to compensation
from City unless compensation is available to all users of the public ways which are
affected in a similar manner and are similarly situated in relevant respects with the
franchisee.

(e) Emergencies. City may temporarily suspend the operation of the solid waste
collection service of franchisee in the event of a public emergency or calamity as
determined by City. In such event, neither City nor any agent, contractor, or employee
of City shall be liable to franchisee or its customers or third parties for any damages
caused them or the solid waste collection system. Where reasonably possible, prior
notice shall be given to franchisee. In any event, notice of such action shall be given to
franchisee after such action is taken.

(g) Compliance with Law and Standards of Operation. Franchisee shall be subject to
and comply with all applicable local, state, and federal laws, including the rules and
regulations of any and all agencies thereof, whether presently in force or whether
enacted or adopted at any time in the future.

(h) Other Approvals and Authorizations. This Ordinance does not relieve, and
franchisee shall comply with any obligation to obtain permits, licenses and other
approvals from City or other units of government, which are required for the operation
and maintenance of the solid waste collection service.

(i) City’s Right of Eminent Domain Reserved. Nothing in this Ordinance shall limit any
right City may have to acquire by eminent domain any property of franchisee.

(j) Taxes, Fees and Other Assessments. Nothing in this Ordinance shall be construed
to limit the authority of City to impose a tax, fee, or other assessment of any kind on any
person. Franchisee shall pay all fees necessary to obtain and maintain all applicable
federal, state, and local licenses, permits, and authorizations required for the
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construction, installation, upgrading, maintenance, or operation of its solid waste
collection service.

(k) Disputes Among Public Ways Users. Franchisee shall respect the rights and
property of City and other authorized users of the public ways. Disputes between
franchisee and other similar franchisees over use of public ways shall be submitted to
their designee for resolution; provided, however, that franchisee reserves its rights to
submit such disputes directly to a court of competent jurisdiction.

SECTION 4. Service Requirements.

(a) It is expressly understood and agreed that franchisee has the non-exclusive right, to
the extent permitted by this Ordinance, to collect and transport solid waste within the
authorized area where the individuals or companies contract with franchisee for those
services, excluding residential service (other than apartment complexes and motels).
Notwithstanding the exclusion for residential service, City reserves the right during the
term of this franchise Ordinance to collect and transport solid waste and other materials
from any source whatsoever, including but not limited to apartment complexes, motels,
and any commercial venue without any amendment or modification of this franchise
Ordinance. Franchisee shall, at its own expense, furnish personnel and equipment to
collect and transport, solid waste and shall establish and maintain the contracted solid
waste collection service in an efficient and businesslike manner.

(b) All vehicles used by franchisee for the collection and transportation of solid waste
shall display a decal issued by their designee in or upon a conspicuous place on the
vehicle, in accordance with the applicable requirements of the City code. All vehicles
shall be covered at all times while loaded and in transit to prevent the spillage of solid
waste onto the public ways or properties adjacent to the public ways. Any spillage will
be promptly recovered by franchisee.

All vehicles and containers owned by franchisee shall be clearly marked with
franchisee’s name in letters not less than four inches in height. All vehicles shall be
cleaned and maintained by franchisee so as to be in good repair, of good appearance
and, when idle, free of solid waste residue as may cause odor, provide a breeding place
for vectors, or otherwise create a nuisance. In addition, franchisee shall comply with the
requirements for solid waste collection vehicles and containers as required by the City.

(c) Franchisee expressly agrees to assume liability and responsibility for all costs of
repair to the public ways and other facilities that are damaged as a result of the
negligence of franchisee, its officers, agents, or employees, during franchisee’s
operations pursuant to this Ordinance.

(d) Franchisee will comply with all rules, regulations, laws and Ordinances pertaining to
the disposal of solid waste as directed by the City or by other responsible governmental
agencies having jurisdiction, must be made at an approved solid waste disposal,
collection, or processing facility, transfer station or landfill. Disposal of all solid waste
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collected by franchisee from premises within the authorized area must be made at an
approved solid waste disposal, collection, or processing facility, transfer station or
landfill in accordance with the Mertzon City Code.

SECTION 5. Indemnity and Insurance.

(a) INDEMNIFICATION OF CITY. FRANCHISEE SHALL, AT ITS SOLE COST AND
EXPENSE, DEFEND, INDEMNIFY, AND HOLD HARMLESS CITY AND ITS
OFFICERS, BOARDS, COMMISSIONS, EMPLOYEES, AGENTS, ATTORNEYS, AND
CONTRACTORS (HEREINAFTER REFERRED TO AS “INDEMNITEES”), FROM AND
AGAINST: (1) ANY AND ALL CLAIMS, LAWSUITS, JUDGMENTS, COSTS, AND
EXPENSES FOR PERSONAL INJURY (INCLUDING DEATH), PROPERTY DAMAGE,
OR OTHER HARM FOR WHICH RECOVERY OF DAMAGES IS SOUGHT,
SUFFERED BY ANY PERSON OR PERSONS, THAT MAY ARISE OUT OF OR BE
OCCASIONED BY FRANCHISEE’S BREACH OF ANY OF THE TERMS OR
PROVISIONS OF THIS FRANCHISE, OR BY ANY NEGLIGENT OR STRICTLY
LIABLE ACT OR OMISSION OF FRANCHISEE, ITS OFFICERS, AGENTS,
EMPLOYEES, CONTRACTORS, OR SUBCONTRACTORS, IN THE OPERATION OR
MAINTENANCE OF THE SOLID WASTE COLLECTION SERVICE, OR IN THE
DISPOSAL, HANDLING, OR TRANSFER OF ANY SOLID WASTE COLLECTED
THROUGH THE SOLID WASTE COLLECTION SERVICE; FRANCHISEE’S
OBLIGATION TO DEFEND AND INDEMNIFY INDEMNITEES UNDER THIS
SUBPARAGRAPH SHALL EXTEND TO CLAIMS, LOSSES, AND OTHER MATTERS
COVERED UNDER THIS SUBPARAGRAPH THAT ARE CONTRIBUTED TO BY THE
NEGLIGENCE OF ONE OR MORE INDEMNITEES, PROVIDED, HOWEVER, THAT
INDEMNITY WILL BE REDUCED BY THE PROPORTIONATE AMOUNT THROUGH
WHICH THE INDEMNITEE CONTRIBUTED TO THE LIABILITY, AS TEXAS
DISPOSAL SYSTEMS SOLID WASTE COLLECTION SERVICE FRANCHISE (1)
PROVIDED UNDER TEXAS LAW, WITHOUT WAIVING ANY GOVERNMENTAL
IMMUNITY AVAILABLE TO CITY UNDER TEXAS LAW AND WITHOUT WAIVING ANY
DEFENSES OF EITHER FRANCHISEE OR CITY UNDER TEXAS LAW; THE ABOVE
INDEMNIFICATION SHALL NOT, HOWEVER, APPLY TO ANY JUDGMENT OF
LIABILITY RESULTING FROM THE SOLE NEGLIGENCE OR WILLFUL
MISCONDUCT OF CITY; AND (2) ANY AND ALL LIABILITY, OBLIGATION,
DAMAGES, FINES, PENALTIES, CLAIMS, SUITS, JUDGMENTS, ACTIONS, LIENS,
AND LOSSES, WHICH MAY BE IMPOSED UPON OR ASSERTED AGAINST THE
INDEMNITEES BECAUSE OF ANY VIOLATION OF ANY STATE OR FEDERAL LAW
OR REGULATION GOVERNING THE SOLID WASTE COLLECTION SERVICE OR
RELATED TO THE COLLECTION, DISPOSAL, TRANSFER, OR HANDLING BY
FRANCHISEE, ITS OFFICERS, EMPLOYEES, AGENTS, OR SUBCONTRACTORS,
OF SOLID WASTE COLLECTED THROUGH THE SOLID WASTE COLLECTION
SERVICE REGARDLESS OF WHETHER OR NOT THE NEGLIGENCE, FAULT, OR
OTHER WRONGFUL CONDUCT OF THE INDEMNITEES CONTRIBUTED TO ANY
VIOLATION; AND FRANCHISEE SHALL PAY ALL JUDGMENTS, WITH COSTS,
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ATTORNEY’S FEES, AND EXPENSES AWARDED IN SUCH JUDGMENT WHICH
MAY BE OBTAINED AGAINST CITY RELATED TO ANY SUCH CLAIM. UPON THE
WRITTEN REQUEST OF CITY, FRANCHISEE SHALL IMMEDIATELY, AT ITS SOLE
COST AND EXPENSE, CAUSE ANY LIEN COVERING CITY’S PROPERTY AS
DESCRIBED IN THIS SUBPARAGRAPH TO BE DISCHARGED OR BONDED. TEXAS
DISPOSAL SYSTEMS (3) THIS SUBSECTION SHALL NOT BE CONSTRUED TO
WAIVE ANY GOVERNMENTAL IMMUNITY FROM SUIT OR LIABILITY AVAILABLE
TO CITY UNDER TEXAS OR FEDERAL LAW. THE PROVISIONS OF THIS
SUBSECTION ARE SOLELY FOR THE BENEFIT OF CITY AND FRANCHISEE AND
ARE NOT INTENDED TO CREATE OR GRANT ANY RIGHTS, CONTRACTUAL OR
OTHERWISE, TO ANY OTHER PERSON OR ENTITY.

(b) FRANCHISEE'S ASSUMPTION OF RISK. FRANCHISEE UNDERTAKES AND
ASSUMES FOR ITS OFFICERS, EMPLOYEES, AGENTS, CONTRACTORS, AND
SUBCONTRACTORS (COLLECTIVELY “FRANCHISEE” FOR THE PURPOSE OF
THIS SUBSECTION), ALL RISK OF DANGEROUS CONDITIONS, IF ANY, ON OR
ABOUT ANY CITY-OWNED OR CONTROLLED PROPERTY, INCLUDING THE
PUBLIC WAYS, AND FRANCHISEE HEREBY AGREES TO INDEMNIFY AND HOLD
HARMLESS THE INDEMNITEES AGAINST AND FROM ANY CLAIM ASSERTED OR
LIABILITY IMPOSED UPON THE INDEMNITEES FOR PERSONAL INJURY OR
PROPERTY DAMAGE TO ANY PERSON (OTHER THAN FROM AN INDEMNITEE'S
NEGLIGENCE OR WILLFUL MISCONDUCT) ARISING OUT OF FRANCHISEE’S
OPERATION, MAINTENANCE, OR CONDITION OF THE SOLID WASTE
COLLECTION SERVICE OR FRANCHISEE’S FAILURE TO COMPLY WITH ANY
FEDERAL, STATE OR LOCAL STATUTE, ORDINANCE OR REGULATION.

(c) DEFENSE OF CITY. IN THE EVENT ANY ACTION OR PROCEEDING SHALL BE
BROUGHT AGAINST THE INDEMNITEES BY REASON OF ANY MATTER FOR
WHICH THE INDEMNITEES ARE INDEMNIFIED HEREUNDER, FRANCHISEE
SHALL, UPON NOTICE FROM ANY OF THE INDEMNITEES, AT FRANCHISEE'S
SOLE COST AND EXPENSE, (INCLUDING, WITHOUT LIMITATION, REASONABLE
FEES AND EXPENSES OF ATTORNEYS, EXPERT WITNESSES, AND
CONSULTANTS, AND THE ASSOCIATED COSTS OF DOCUMENT PRODUCTION),
RESIST AND DEFEND THE SAME WITH TEXAS DISPOSAL SYSTEMS SOLID
WASTE COLLECTION SERVICE FRANCHISE 1's LEGAL COUNSEL SELECTED BY
FRANCHISEE AND CONSENTED TO BY CITY, SUCH CONSENT NOT TO BE
UNREASONABLY WITHHELD; PROVIDED, HOWEVER, THAT FRANCHISEE SHALL
NOT ADMIT LIABILITY IN ANY SUCH MATTER ON BEHALF OF THE INDEMNITEES
WITHOUT CITY’S WRITTEN CONSENT AND PROVIDED FURTHER THAT THE
INDEMNITEES SHALL NOT ADMIT LIABILITY FOR, NOR ENTER INTO ANY
COMPROMISE OR SETTLEMENT OF, ANY CLAIM FOR WHICH THEY ARE
INDEMNIFIED HEREUNDER, WITHOUT THE PRIOR WRITTEN CONSENT OF
FRANCHISEE AND EXECUTION OF ANY SETTLEMENT AGREEMENT ON BEHALF
OF THE CITY BY THE CITY ATTORNEY, AND FURTHER PROVIDED THAT FOR
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THE SEARCH, REVIEW, AND PRODUCTION OF DOCUMENTS, THE CITY
ATTORNEY MAY ELECT TO HANDLE SOME OR ALL OF THE PROCESS IN-HOUSE
AT THE EXPENSE OF THE FRANCHISEE.

(D) EXPENSES. THE INDEMNITEES SHALL GIVE FRANCHISEE PROMPT NOTICE
OF THE MAKING OF ANY CLAIM OR THE COMMENCEMENT OF ANY ACTION,
SUIT OR OTHER PROCEEDING COVERED BY THE PROVISIONS OF THIS
SECTION 5. NOTHING HEREIN SHALL BE DEEMED TO PREVENT THE
INDEMNITEES FROM PARTICIPATING IN THE DEFENSE OF ANY LITIGATION BY
THEIR OWN COUNSEL AT THEIR OWN EXPENSE. FRANCHISEE SHALL PAY ALL
EXPENSES INCURRED BY THE INDEMNITEES IN PARTICIPATING IN THE
DEFENSE, PROVIDED THAT THE PARTICIPATION HAS BEEN REQUESTED OR
REQUIRED BY FRANCHISEE IN CONDUCTING THE DEFENSE. THESE EXPENSES
MAY INCLUDE OUT-OF-POCKET EXPENSES REASONABLY AND NECESSARILY
INCURRED, SUCH AS ATTORNEY FEES AND THE REASONABLE VALUE OF ANY
SERVICES RENDERED BY CITY’S COUNSEL AND THE ACTUAL EXPENSES OF
THE INDEMNITEES’ AGENTS, EMPLOYEES OR EXPERT WITNESSES, AND
DISBURSEMENTS AND LIABILITIES ASSUMED BY THE INDEMNITEES IN
CONNECTION WITH SUCH SUITS, ACTIONS OR PROCEEDINGS BUT SHALL NOT
INCLUDE ATTORNEY’S FEES FOR SERVICES THAT ARE UNNECESSARILY
DUPLICATIVE OF SERVICES PROVIDED THE INDEMNITEES BY FRANCHISEE.

(E) INSURANCE REQUIRED. NOT LATER THAN THE EFFECTIVE DATE OF THIS
ORDINANCE, FRANCHISEE SHALL PROCURE, PAY FOR, AND MAINTAIN
INSURANCE COVERAGE IN AT LEAST THE MINIMUM AMOUNTS AND
COVERAGES DESCRIBED IN EXHIBIT A, ATTACHED TO AND MADE A PART OF
THIS ORDINANCE. THE INSURANCE SHALL BE WRITTEN BY COMPANIES
APPROVED BY THE STATE OF TEXAS AND ACCEPTABLE TO CITY. THE
INSURANCE SHALL BE EVIDENCED BY THE DELIVERY TO CITY OF POLICIES OF
INSURANCE, INCLUDING ALL ENDORSEMENTS EXECUTED BY THE INSURER OR
ITS AUTHORIZED AGENT STATING COVERAGES, LIMITS, EXCLUSIONS,
DEDUCTIBLES, AND EXPIRATION DATES, WHICH DEMONSTRATE COMPLIANCE
WITH ALL APPLICABLE PROVISIONS OF THE INSURANCE LAWS AND RULES IN
THE STATE OF TEXAS. THIS ORDINANCE SHALL NOT TAKE EFFECT UNTIL THE
INSURANCE POLICY HAS BEEN DELIVERED TO CITY AND NO OFFICER OR
EMPLOYEE SHALL HAVE AUTHORITY TO WAIVE THIS REQUIREMENT. IF
SATISFACTORY EVIDENCE OF THE REQUIRED INSURANCE IS NOT SUBMITTED
WITHIN 30 DAYS AFTER THE DATE THE COUNCIL APPROVES THIS ORDINANCE,
THEN THIS ORDINANCE SHALL BE CONSIDERED NULL AND VOID AND SHALL
HAVE NO FORCE OR EFFECT.

(F) CHANGES IN INSURANCE COVERAGE. FRANCHISEE SHALL PROVIDE THE
CITY WITH TRUE AND COMPLETE COPIES OF ALL CHANGES TO INSURANCE
POLICIES, INCLUDING ANY CANCELLATION, COVERAGE CHANGE, OR
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TERMINATION NOTICE, OR ANY REPLACEMENT INSURANCE, BEFORE THESE
CHANGES BECOME EFFECTIVE. CERTIFICATES OF INSURANCE REFLECTING
THE ANNUAL RENEWAL, REPLACEMENT INSURANCE OR COVERAGE CHANGES
MUST BE SUBMITTED WHEN SUCH POLICIES BECOME EFFECTIVE TO PROVIDE
EVIDENCE OF CONTINUING INSURANCE COVERAGE. ALTHOUGH
CERTIFICATES ARE ROUTINELY ACCEPTED AS SUBSTITUTES FOR COPIES OF
INSURANCE POLICIES, THE CITY SHALL HAVE THE RIGHT TO ACCESS AND
COPY ANY SUCH POLICY OF INSURANCE. THEIR DESIGNEE MAY PREVENT
FRANCHISEE FROM OPERATING A SOLID WASTE COLLECTION SERVICE
UNDER THIS FRANCHISE UNTIL SATISFACTORY EVIDENCE OF INSURANCE
COVERAGE REQUIRED UNDER THIS SECTION IS PRESENTED TO THEIR
DESIGNEE.

(G) ADJUSTMENTS TO INSURANCE REQUIREMENTS. CITY RESERVES THE
RIGHT TO REVIEW THE INSURANCE REQUIREMENTS STATED IN EXHIBIT A
DURING THE EFFECTIVE PERIOD OF THIS ORDINANCE AND TO RECOMMEND
TO THE COUNCIL REASONABLE ADJUSTMENTS IN THE INSURANCE
REQUIREMENTS CONTAINED IN THE CITY CODE PRIOR TO THE ANNIVERSARY
RENEWAL OF THE INSURANCE WHEN DEEMED NECESSARY AND PRUDENT BY
CITY’'S OFFICE OF RISK MANAGEMENT. ANY ADJUSTMENTS SHALL BE
MUTUALLY AGREEABLE TO CITY AND FRANCHISEE, AND BASED UPON
CHANGES IN STATUTORY LAW, COURT DECISIONS, OR THE CLAIMS HISTORY
OF THE INDUSTRY AS WELL AS FRANCHISEE. WHEN ANY INSURANCE
COVERAGE LIMIT CHANGES ARE AGREED, FRANCHISEE SHALL PAY ANY
RESULTING INCREASE IN COST DUE TO THE CHANGES.

(G) LIABILITY OF FRANCHISEE. APPROVAL, DISAPPROVAL, OR FAILURE TO ACT
BY CITY REGARDING ANY INSURANCE SUPPLIED OR NOT SUPPLIED BY
FRANCHISEE SHALL NOT RELIEVE FRANCHISEE OF FULL RESPONSIBILITY OR
LIABILITY FOR DAMAGES AND ACCIDENTS AS SET FORTH IN THIS ORDINANCE.
THE BANKRUPTCY, INSOLVENCY, OR DENIAL OF LIABILITY BY ANY INSURER OF
FRANCHISEE SHALL NOT EXONERATE FRANCHISEE FROM THE LIABILITY
OBLIGATIONS OF FRANCHISEE PROVIDED FOR UNDER THIS ORDINANCE.

SECTION 6. Fees, Payments and Compensation.

(a) Compensation Required. Because the special use of the public ways by franchisee
and the special business purpose for which the public ways are being used requires
rental compensation for the rights and privileges granted under this Ordinance,
franchisee shall pay City throughout the term of this Ordinance a fee in an amount equal
to five (5) percent of franchisee’s gross receipts, calculated monthly and payable based
on the gross receipts realized during the calendar month immediately preceding the
calendar month in which the payment is due (hereinafter called the “franchise fee”).
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(b) Payment Procedures. Franchisee shall pay the franchise fee to City each month
during the term of this Ordinance. The monthly payment required by this Ordinance
shall be due and payable by certified check, electronic funds transfer, or other means
that provide immediately available funds on the day the payment is due not later than
3:00 p.m. of the thirtieth (30th) calendar day following the end of each calendar month.
If the thirtieth (30th) calendar day following the end of a calendar month falls on a
Saturday, Sunday, or official City holiday, then the payment is due on the business day
prior to the due date, and in the month of February, the payment is due on February
28th. Subject to applicable law, the compensation set forth in this Section 6 shall be
exclusive of and in addition to all special assessments and taxes of whatever nature,
including, but not limited to, ad valorem taxes. In the event any monthly payment or
partial payment is received by the City later than 10 days after the due date, franchisee
shall pay interest on the past due amount at a rate of five percent (5%) per year.
Payment shall be accompanied by a monthly report certified by an officer of franchisee
showing the total gross receipts of the preceding calendar month. The monthly report
shall also include a detailed breakdown of gross receipts and the computation of the
payment amount.

(c) Annual Report. Franchisee shall file with City by February 1 of each calendar year
an annual report showing the total gross receipts of the preceding calendar year. Such
annual report shall include a detailed breakdown of gross receipts and the computation
of the payment amount.

(d) City Audit. City may audit franchisee (or any affiliate of franchisee who has
information directly pertaining to gross receipts) as often as is reasonably necessary to
verify the accuracy of the franchise fees paid to City. All books, records, accounts, or
other documents in paper or electronic form, necessary for the audit shall be made
available by franchisee at a single location within the State of Texas. Any net
undisputed amount due to City, plus interest at the rate prescribed calculated from the
date each portion of the underpayment was originally due until the date franchisee
remits the underpayment to the City, shall be paid by franchisee within 45 days after
City’s submitting an invoice for the underpayment to franchisee with reasonable detail
supporting the amount claimed. If the amount of the underpayment exceeds five percent
of the total franchise fee owed for the audit period, franchisee shall pay City’s audit
costs as well. City’s right to audit and franchisee’s obligation to retain records related to
the franchise fee shall be limited to the previous two calendar years preceding the date
that written notice of intent to audit is served.

SECTION 7. Term: Performance Evaluation.

(a) Term and Extensions. The term of this Ordinance shall be five (5) years from the
effective date of this Ordinance.

(b) Franchisee Rights upon Termination. Subject to applicable law, this Ordinance and
all rights, permissions, and privileges of franchisee under this Ordinance shall
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automatically terminate on the expiration of the term of this Ordinance, unless extended
by mutual agreement, court order, or applicable law.

(c) Performance Evaluation. In order to: (i) assure that franchisee is complying with the
terms of this Ordinance, as it may be from time to time amended, and (ii) promote a
sharing of information between City and franchisee, City may schedule a performance
evaluation no more often than every five years during the term of this Ordinance,
subject to Subsection (d) of this section, in accordance with the following process:

(1) At least 90 days prior to each performance evaluation, City shall notify
franchisee of the date, time and location of the evaluation. Such notice
shall include specification of any additional information to be provided by
franchisee pursuant to Subsection (c)(2)(D) below. Unless specifically
waived by the council, attendance of franchisee’s duly authorized
representative at these meetings is mandatory.

(2) Within 60 days from receipt of notification, franchisee shall file a report
with City that is sworn to by a representative of franchisee knowledgeable
of the operations of franchisee within the authorized area, in reasonable
detail, specifically addressing, at a minimum, the following areas:

(A) compliance of franchisee’s vehicles with solid waste and air
quality requirements;

(B) customer service, including but not limited to a listing of
customer complaints and their resolution;

(C) history in regard to prompt and accurate payment of franchise
fees;

(D) any other topic deemed material or relevant by City for its
enforcement of this Ordinance.

(3) All reports to be prepared under this subsection and submitted by
franchisee shall be based upon information for at least the most recent
five-year period, inclusive of the most current quarter available. No report
under this subsection shall be based upon data that ends more than six
months before the time of the performance evaluation.

(4) Following receipt of the report, but not less than 30 days prior to the
performance evaluation, City may request additional information,
clarification or detailed documentation concerning those topics identified
for inclusion in the performance evaluation.

(5) Franchisee shall make reasonable effort to provide such additional
information to City prior to the meeting. In the event that the information
cannot be made available prior to the performance evaluation, franchisee
shall notify City in writing explaining the reasons for any delay. The City
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may authorize a delay of the performance evaluation for a reasonable time
to allow franchisee to submit the additional documentation.

(6) The council shall hear any interested persons during such performance
evaluation. Franchisee shall be entitled to all the rights of due process
consistent with City proceedings, including but not limited to, the right to
be heard, the right to present evidence, and the right to ask questions of
witnesses.

(7) Upon request of City, franchisee shall assist City in notifying customers
of the evaluation session. The actual costs associated with the notification,
in an amount not to exceed $1,000.00, shall be borne by franchisee.

(d) Additional Performance Evaluations. Notwithstanding Subsection (c), the council
may initiate and conduct such additional performance evaluations regarding
franchisee’s performance under this Ordinance as the council, in its sole discretion, may
deem justified or necessary under the circumstances. Franchisee shall be given
reasonable notice of the date, time, and location of any such additional performance
evaluations.

SECTION 8. Transfers of Ownership and Control.
(a) Franchisee Ownership, Management and Operation.

(1) Only franchisee and its affiliates, if any, shall operate, manage, and maintain the
solid waste collection service. No franchise, nor the assets held by the franchise holder,
may be sold, assigned, transferred, or conveyed to any other person, firm, corporation,
or other business entity without the consent of the City first had and obtained by
Ordinance or resolution, unless otherwise specifically provided in this franchise
Ordinance. If the purchaser is the holder of a like franchise, the franchise purchased
shall be canceled and merged into the franchise held by the purchaser upon terms and
conditions as may be set out by the City council when permission for merger is granted.
Franchisee shall not directly or indirectly transfer or assign, in whole or in part, the
operation, management, ownership, or maintenance of the solid waste collection
service without the prior written consent of the council as provided in Subsections 8(b)
and 8(c) below.

(2) This section shall not apply to franchisee’s employment contracts and other
personnel decisions, nor shall it prohibit franchisee from contracting for or
subcontracting, in whole or in part, any operational, management or maintenance
functions in connection with the solid waste collection service, so long as franchisee
does not relinquish its decision making authority over, or its responsibilities under, this
Ordinance for any particular function; nor shall it prohibit franchisee from complying with
this Ordinance or other requirements of federal, state, or local laws and regulations.

(3) Franchisee shall provide their designee written notice, within five calendar days after
its occurrence, of any change in the corporate or business structure, change in the chief
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executive or the top executive structure, change in the board of directors, or other
change in the corporate or business method of governance of franchisee, regardless of
whether or not it results in a transfer or assignment of the franchise or a transfer of
control or ownership of franchisee.

(b) Transfer and Assignment Procedures. This Ordinance or the solid waste collection
service shall not be transferred or assigned, by operation of law or otherwise, nor shall
title to franchisee’s rights and obligations under this Ordinance or to the solid waste
collection service pass to or vest in any person, other than for mortgaging or financing
of solid waste collection operations or to an affiliate of franchisee under the conditions
described below, without the prior written consent of the council. This Ordinance shall
not be leased or subleased without the prior written consent of the council. The
procedures related to transfer or assignment are as follows:

(1) The council’s written consent shall not be required for a transfer solely
for security purposes (such as the grant of a mortgage or security
interest),but shall be required for any realization on the security by the
recipient, such as a foreclosure on a mortgage or security interest. Their
designee shall be advised in writing of a transfer solely for security
purposes at least 60 days before such transfer occurs.

(2) Franchisee may, without additional approval by the council, transfer or
assign this Ordinance to an affiliate provided that the affiliate: (i) assumes
all of franchisee’s obligations and liabilities under this Ordinance occurring
both before and after the transfer or assignment; (ii) agrees to comply with
all provisions of this Ordinance; and (iii) has the legal, technical and
financial ability to properly perform and discharge such obligations and
liabilities, which abilities are each at least as great as those of franchisee.
Their designee shall be advised in writing of such transfer and of the
affiliate’s qualifications at least 60 days before such transfer occurs. The
City shall be reimbursed any reasonable, documented costs it incurs in
connection with such transfer, including the expenses of any investigation
or litigation respecting a proposed or consummated transfer, up to a
maximum of $10,000.00.

(c) Transfer of Control. There shall be no transfer of or acquisition of control of
franchisee without the prior written consent of the council.

(d) Schedule of Ownership. Franchisee represents and warrants that its current
ownership is as set forth on Exhibit C, attached to and made a part of this Ordinance,
and that it has full legal and equitable title to the solid waste collection service as of the
effective date of this Ordinance.

(e) Applications for Consent/Procedure/Restrictions. If franchisee seeks to obtain the
consent of the council to any transactions or matters described in this section,
franchisee shall submit an application for such consent to the City and shall submit or
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cause to be submitted to the City such additional documents and information as their
designee may request that are reasonably related to the transaction, including the
purchase price of the solid waste collection service, and the legal, financial, and
technical qualifications of the proposed transferee or new controlling entity.

(1) The council shall have 120 days from the date of submission of a complete and
accurate application to act upon the application for consent. If the council fails to act
upon such application for consent within 120 days, such application shall be deemed as
consented to unless City and franchisee otherwise agree to an extension of time.

(2) The council shall not unreasonably withhold its consent to any proposed transaction.
The council may: (i) grant its consent outright, (i) grant such consent with conditions,
which conditions it finds are necessary to ensure performance of franchisee or its
successor under this Ordinance, or (iii) deny consent.

(3) Nothing in any approval by the City under this section shall be construed to waive or
release any rights of City in and to the public ways, public places of City or property
owned by City.

(4) Nothing in any approval by City under this section shall be construed as a waiver or
release of any of City’s police powers, or as an exercise of eminent domain.

(5) City’s granting of consent in any one instance shall not require it to grant consent in
other instances.

(6) Franchisee shall reimburse City for the incidental costs incurred by City in
considering any request of franchisee under this section. Such reimbursement shall not
exceed $10,000.00, shall be supported by invoices, and shall not include any costs or
expenses incurred by City in defending any denial of the request; provided, however,
that City does not waive its right to request that its attorney’s fees and other costs be
reimbursed by court order in any litigation related to denial of a request under this

section.

(f) City Approval Requirements. Before any transfer, assignment, sale,
foreclosure, or other change of control described under this section becomes
effective and before the Council shall consider giving its consent, the proposed
transferee, assignee, purchaser, buyer, foreclosing party, or other person or
entity seeking to obtain the rights and obligations under this Ordinance through a
change of control shall provide their designee:

(i) an agreement and acceptance in writing to comply with all terms of this
Ordinance, as amended;

(ii) all evidence of insurance required under this Ordinance, as amended:

(iii) the legal name and address of the transferee, and all persons sharing
control of the transferee, with a full description of their experience in the
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solid waste disposal industry, as well as the name and address of the
person to be contacted for notices;

(iv) payment of outstanding franchise fees and any other fees, taxes, and
payments, including fees, interest, and penalties, due from franchisee to

the City; and

(iv) evidence satisfactory to their designee that transferee has the legal,
technical, and financial ability to properly perform and discharge all
obligations and liabilities of this Ordinance.

(g) Transfer of Control Requirements. In the event of a transfer of control, before such
transfer becomes effective and before the council shall consider giving its consent, the
proposed transferee shall agree in writing to not take any action that will keep
franchisee from complying with this Ordinance.

SECTION 9. Defaults.

(a) Events of Default. The occurrence of any one or more of the following events at any
time during the term of this Ordinance shall constitute an event of default by franchisee
under this Ordinance:

(1) The failure or refusal by franchisee to pay the franchise fee when due
as prescribed by this Ordinance, or any failure to perform on any agreed
or court-mandated extension or modification of such payment obligation.

(2) Franchisee’s material violation of or failure to comply with any
provision or condition of local or State law relating to solid waste collection
service franchisees or any other applicable provision or condition of the
City Code.

(3) Franchisee’s material violation of or failure to comply with any of the
other terms, covenants, representations, or warranties contained in this
Ordinance, or franchisee’s failure or refusal to perform any obligation
contained in this Ordinance.

(4) Franchisee’s failure or refusal to pay or cause to be paid any of City’s
governmentally-imposed taxes of any kind whatsoever, including but not
limited to real estate taxes, sales taxes, and personal property taxes on or
before the due date for same; provided, however, franchisee shall not be
in default under this subsection with respect to the non-payment of taxes
which are being disputed in good faith in accordance with applicable law.

(5) The entry of any judgment against franchisee in which another party
becomes entitled to possession of substantially all of franchisee’s assets
of the solid waste collection service, for which change in possession the
consent of the council has not been obtained, and such judgment is not
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stayed pending rehearing or appeal for forty-five (45) or more days
following entry of the judgment.

(6) The dissolution or termination, as a matter of law, of franchisee without
the prior consent or approval of City, which approval, if formally requested,
shall not unreasonably be withheld.

(7) Franchisee’s filing of a voluntary petition in bankruptcy; being
adjudicated insolvent; obtaining an order for relief under Section 301 of
the Bankruptcy Code (11 U.s.c. §301); filing any petition or failing to
contest any petition filed against it seeking any reorganization,
arrangement, composition, readjustment, liquidation, dissolution or similar
relief for itself under any laws relating to bankruptcy, insolvency or other
relief for debtors; seeking or consenting to or acquiescing in the
appointment of any bankruptcy trustee, receiver, master, custodian or
liquidator of franchisee, or any of franchisee’s property or this Ordinance
or of any and all of the revenues, issues, earnings, profits or income
thereof: making an assignment for the benefit of creditors (except secured
creditors); or failing to pay franchisee’s debts as they become due such
that franchisee is unable to meet its obligations under this Ordinance.

(8) Franchisee attempts to dispose of any of the facilities or property of its
solid waste collection service with the intent of preventing City from
purchasing it as provided for in this Ordinance.

(9) Franchisee engages in any fraudulent or deceitful conduct with City or
its customers.

(10) Franchisee knowingly or intentionally makes a false statement or a
misrepresentation as to a material matter in the application for or in the
negotiation of this Ordinance, or in connection with any report of gross
income as required by this Ordinance.

(11) Any director, officer, employee, or agent of franchisee is convicted of
the offense of bribery or fraud connected with or resulting from the
granting, term extension, or renewal of this Ordinance.

(12) Franchisee’s failure or refusal to comply with or a violation of any
applicable local, state, or federal law or regulation.

(b) Default Procedures. Upon the occurrence of an event of default which can be cured
by the immediate payment of money to City or a third party, franchisee shall have 30
days from written notice of the occurrence of the event of default from their designee to
cure the default before City may exercise any of the default remedies provided for in
Section 10. Upon the occurrence of an event of default by franchisee which cannot be
cured by the immediate payment of money to City or a third party, franchisee shall have
60 days from the date of written notice from City to franchisee of the occurrence of the
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event of default to cure the event of default before City may exercise any of its rights or
remedies provided for in Section 10, unless their designee, the City administrator, or the
council authorizes a longer cure period upon a showing of good cause to extend the
cure period. If an event of default is not cured within the time period allowed for curing
the event of default, as provided above, the event of default becomes, without additional
notice, an uncured event of default, which shall entitle City to exercise the remedies
provided for in Section 10.

SECTION 10. Remedies.

(a) Default Remedies. Upon the occurrence of any uncured event of default as
described in Section 9, their designee shall report the occurrence of same to the City
administrator and the council. The council shall be entitled in its sole discretion and
upon recommendation of their designee and the City administrator to exercise any or all
of the following cumulative remedies:

(1) Exercise its rights to impose liquidated damages as described in
Subsection (e).

(2) Authorize the City attorney to commence an action against franchisee
at law or in equity, or both, including an action for monetary damages and
specific performance.

(3) Suspend the franchise granted under this Ordinance.
(4) Revoke the franchise granted under this Ordinance.

(b) Suspension Procedure. Upon the occurrence of an uncured event of default, their
designee may suspend the operation of the solid waste collection service doing
business under this Ordinance. If their designee determines that suspension of the
franchise is necessary to cure an event of default, their designee shall give notice of the
suspension as provided for herein, the reason for suspension, a reasonable period of
time for correction of the issues arising and an opportunity to request a hearing to be
held in front of the City Council no later than seven (7) days from receipt of the request.

(c) Revocation Procedure. Upon the occurrence of an uncured event of default, the
council shall have the right to revoke this Ordinance. Upon revocation, the rights,
permissions, and privileges comprising the franchise granted under this Ordinance shall
be automatically deemed null and void and shall have no further force or effect and the
provisions that are contractual in nature which are also included as a part of this
Ordinance are hereby automatically terminated, except that franchisee shall retain the
obligation to report gross income and make franchisee fee payments covering the
period prior to the effective date of the revocation. Upon revocation, City shall retain any
portion of the franchise fee and other fees or payments paid to it, or which are due and
payable to it, to the date of the revocation. Notwithstanding the above, prior to any
council hearing to formally consider revocation of the franchise granted under this
Ordinance, their designee shall notify franchisee in writing at least 10 days in advance
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of the council hearing at which the issue of revocation shall be considered and decided.
Franchisee shall have the right to appear before the council in person or by legal
counsel and raise any objections or defenses franchisee may have that are relevant to
the proposed revocation. In addition, the following procedures shall apply in regard to
the revocation hearing:

(1) The Council shall hear and consider the issue of revocation, shall hear
any person interested in the issue, and shall determine, in its sole
discretion, whether or not any violation by franchisee has occurred
justifying a revocation of the franchise.

(2) At such hearing, franchisee shall be provided due process, including
the right to be heard, to ask questions of witnesses, and to present
evidence.

(3) Upon completion of the hearing described above, the council shall
render a decision. Within a reasonable time, their designee shall transmit
a copy of the decision to franchisee. Franchisee shall be bound by the
council’s decision, unless it appeals the decision to a court of competent
jurisdiction within 15 days after the date of the decision. Franchisee
reserves the right to challenge both the decision itself and the fairness of
the process followed by the City in the proceeding.

(4) The Council reserves the right, in its sole discretion, to impose
liquidated damages or to pursue other remedies as provided in this
Section 10 in lieu of a revocation.

(d) Letter of Credit. As security for the faithful performance by franchisee of the
provisions of this Ordinance and compliance with all orders, permits, and directions of
City and the payment of all claims, liens, fees, liquidated damages, and taxes to City,
franchisee shall deposit with City, no later than the effective date of this Ordinance, an
unconditional and irrevocable letter of credit in a penal amount equal to one month’s
franchise fee payment. The initial value of the letter of credit shall be established on the
basis of the monthly franchise fee that would have been paid on the previous calendar
year's monthly average gross receipts on a cash basis from any source derived at any
location regardless of whether those receipts were earned entirely within the authorized
area. The letter of credit shall be updated annually in January of each calendar year
during the term of this Ordinance. The value of the annually updated letter of credit will
be equal to the average monthly franchise fee payment submitted by franchisee as
required in this Ordinance during the previous calendar year. The letter of credit must
be issued by a federally-chartered or state-chartered financial institution with a principal
office or branch located in Mertzon County and otherwise acceptable to the council, on
terms acceptable to the council and approved by the City attorney. The letter of credit
shall expressly provide that partial draws are permitted and that a draft thereon to the
order of the City will be honored upon presentation to the issuing financial institution at a
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principal office or branch located within Irion County of a letter of demand from City
delivered in person or by courier delivery. The letter of demand must be signed by a
person purporting to be the City’s chief financial officer, City administrator, or director.
No supporting documents will be required and no other language, other than a demand
to pay and a recitation of title, will be required as conditions for permitting the draw.
Failure to timely deposit the letter of credit, or the failure to maintain the letter(s) of
credit in the full amount required under this subsection and in effect during the entire
term of this Ordinance, or any renewal or extension of this Ordinance, shall constitute a
material breach of the terms of this Ordinance.

(1) If franchisee fails to make timely payment to City or its designee of any
amount due as a result of this Ordinance or fails to make timely payment
to City of any taxes due; or fails to repay City for damages and costs,
including attorney’s fees; or fails to comply with any provision of this
Ordinance which City reasonably determines can be remedied by an
expenditure of monies, City may draw upon the letter of credit an amount
sufficient to repay City with interest as set forth in this Ordinance, if not
otherwise specified by law..

(2) Within three days after a drawing upon the letter of credit, City shall
send written notification of the amount, date, and purpose of the drawing
to franchisee by certified mail, return receipt requested.

(3) If, at the time of a draw by City, the aggregate amount realized from
the letter of credit is insufficient to provide the total payment toward which
the draw is directed, the balance of such payment, plus accrued interest,
shall constitute an obligation of franchisee to City until paid. If the interest
rate is not set forth in this Ordinance or set by laws, then interest shall be
the prime rate as established in the Wall Street Journal on the day before
City sends notice to franchisee of its intent to drawn the letter of credit.

(4) No later than 30 days after mailing of notification to franchisee of a
draw pursuant to Subsection (d)(2) above, franchisee shall cause the
letter of credit to be restored to the full amount required under this
Ordinance. Failure to timely restore the letter of credit shall constitute a
material breach of the terms of this Ordinance.

(5) The rights reserved to City with respect to this letter of credit are in
addition to all other rights and remedies of City, whether reserved by this
Ordinance or authorized by law, and no action, proceeding or exercise of
a right with respect to such letter of credit shall affect any other rights City
may have.

(e) Liquidated Damages. The parties agree that: (1) the harm or damage caused by any
material breach of this franchise, other than the failure to pay franchise fees, is of a kind
that is difficult or incapable of estimation; and (2) the amount of liquidated damages
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stipulated in the Ordinance is a reasonable forecast of just compensation. Therefore, in
addition to the other remedies provided for in this Section 10, liquidated damages in the
amounts set forth below may be assessed by the council upon franchisee, following the
notice and opportunity to cure procedures in Subsection (f) below, for failure or refusal
to comply with any material term or condition of this Ordinance or for any other uncured
event of default. In the event the council determines that franchisee has committed,
continued, or permitted a material failure or refusal of compliance or other uncured
event of default that has not been cured as provided in this Ordinance, franchisee shall
pay $2,000 per day for each day or part of a day that the material failure or refusal or
other uncured event of default is committed, continued, or permitted, unless the council
at the time of imposition of the civil penalty determines that good cause justifies a lesser
penalty, based upon the surrounding circumstances, frequency, number, and
seriousness of the material violations or uncured events of default in question and the
public interest served by imposing a lesser civil penalty.

(f) Liquidated Damages Procedure. Liquidated damages may be assessed by the
council in accordance with the following procedure:

(1) Following notice from their designee, which notice, at their designee’s
election, may be combined with the notice described in Section (9)(b),
franchisee shall meet with their designee to attempt to resolve any
disagreements on whether liquidated damages should be assessed or
what liquidated damages should be recommended to the council. If there
is no resolution of the issue within 15 days after the mailing of the notice,
then their designee shall present their designee’s recommendation
regarding liquidated damages to the City administrator for review and
concurrence. If the City administrator concurs in their designee’s
recommendation that liquidated damages should be assessed, the matter
shall be presented to the council. Their designee shall notify franchisee of
the recommendation of the City administrator to the council, the time and
date of the proposed hearing concerning the issue of liquidated damages,
and a statement that franchisee has a right to appear and be heard before
the council on the matter. In order to appear before and be heard by the
council, franchisee must comply with applicable council procedures which
can be obtained from the City administrator.

(2) Upon presentation of the recommendations of their designee and the
City administrator, the council may decide on one or more of the following
courses of action:

(A) to authorize the City attorney to proceed against franchisee
under Section 10(a)(2);

(B) to assess liquidated damages in the amount provided above for
the applicable material violation or uncured event of default.
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Council may provide for a lesser amount and may suspend all or
part of said assessment upon reasonable conditions for any
reasonable period, up to the end of the franchise;

(C) to determine that liquidated damages are not justified under the
circumstances and assess no damages; or

(D) to remand the matter to the City administrator or their designee
for further investigation, consideration, and recommendation to the
council.

(3) Assessment of liquidated damages by the council shall be a monetary
obligation of franchisee to City in the amount determined by the council
and shall be paid in full by franchisee within 15 business days after the
date of assessment by the council.

(4) The procedures stated in this Subsection (f) do not apply to the
council’s determination to require the payment of money, in lieu of other
available remedies, in a revocation proceeding under Subsection (b)(4).

(g) Remedies Cumulative. Subject to applicable law, the rights and remedies of City set
forth in this Section 10 shall be in addition to and not in limitation of, any other rights and
remedies provided by law or in equity. If the council determines that a violation by
franchisee was franchisee’s fault and within its control, the council may pursue any or all
of the remedies provided in Section 10. The remedies of City created under this
Ordinance shall be cumulative to the maximum extent permitted by law. The exercise by
City of any one or more remedies under this Ordinance shall not preclude the exercise
by City, at the same or different times, of any other remedies for the same material
uncured event of default. Notwithstanding any provision of this Ordinance, however,
City shall not recover both liquidated damages and actual damages for the same
violation, breach, non-compliance, or material uncured event of default.

(h) Curable Violations. Franchisee shall not be found in violation of this Ordinance or
any other applicable law or regulation, and shall suffer no penalties or damages as a
result, if the violation occurs without fault of franchisee or occurs as a result of
circumstances beyond its control, and, if curable, is promptly cured. Franchisee shall
not be excused by mere economic hardship nor by the negligence or malfeasance of its
directors, officers or employees.

(i) City Right to Purchase. In the event City revokes the franchise granted under this
Ordinance for cause, terminates the franchise as provided in Subsection (j) below, or
denies renewal of the franchise granted under this Ordinance, City shall have the right
(but not the obligation) subject to applicable State Law, directly or as an intermediary, to
purchase the assets of the solid waste collection system through its authority under, and
procedures applicable to, eminent domain.
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(j) Termination in the Public Interest. Nothing in this section shall be construed as
affecting the right of the Council to terminate this Ordinance without cause in the public
interest when it is deemed inconsistent with the public use of City’s public ways or is
deemed to cause or constitute a nuisance.

SECTION 11. Providing Information.

(a) Complete and Accurate Books Required. Franchisee shall keep complete and
accurate books of account and records of its solid waste collection service business and
operations under and in connection with this Ordinance in accordance with generally
accepted accounting principles and generally accepted government auditing standards.

(b) City Review of Documentation. City may fully review that of franchisee’s books,
accounts, documents, and other records of franchisee or franchisee’s affiliates during
normal business hours on a non-disruptive basis and with such advance notice as is
reasonably necessary to monitor compliance with the terms of this Ordinance. All
books, accounts, documents, and other records shall be made available at a single
location within the State of Texas. Books, accounts, documents, and other records that
are kept on an electronic basis shall also be made available on the same basis as the
paper books, accounts, documents, and other records; where possible, such items shall
be made available in a CD-ROM disk or other similar platform in a format that is
readable by City’'s computers. The reviewable items shall include, but shall not be
limited to, records required to be kept by franchisee pursuant to law and the financial
information underlying the written report accompanying the franchise fee. To the extent
permitted by law, City agrees to treat any information disclosed by franchisee under this
section as confidential, if and only to the extent that franchisee provides prior written
notice that specific information is confidential as trade secrets or proprietary competitive
information. Blanket or overly broad claims of confidentiality will be of no effect.

(c) Additional Reports. Franchisee shall, when required by the council, the City
administrator, or their designee, report to City any reasonably requested information
relating to franchisee or the affiliates or necessary for the administration of this
Ordinance. Their designee shall have the right to establish formats for these additional
reports, determine the time for these reports and the frequency with which these
reports, if any, are to be made, and require that any reports be made under oath.

SECTION 12. General.

(a) Entire Agreement. This Ordinance (with all referenced exhibits, attachments, and
provisions incorporated by reference) embodies the entire agreement and the rights,
privileges, and permissions between City and franchisee, superseding all oral or written
previous negotiations or agreements between City and franchisee relating to matters set
forth in this Ordinance. This Ordinance can be amended by an Ordinance enacted by
the council. Such action by council does not require the hearing procedures for
revocation set forth in Subsection 10(4)(b) of this Ordinance, but only the posting of an
agenda item and the opportunity for speakers to be heard on the item.
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(b) Notices. Except as otherwise provided in Subsection 12(c) of this Ordinance, any
notice, payment, statement, or demand required or permitted to be given under this
Ordinance by either party to the other may be effected by any of the means described in
Subsection 12(d) of this Ordinance. Mailed notices shall be addressed to the parties at
the addresses appearing below, but each party may change its address by written
notice in accordance with this section. Mailed notices shall be deemed communicated
as of three days after mailing.

If to City:

Sheri Benson, City Administrator
City of Mertzon

P.O. Box 456

Mertzon, Texas 76941

If to Franchisee:

Ja-Mar Prince

Texas Disposal Systems
P.O. Box 17126

Austin, Texas 78760-7126

Either City or Franchisee may change its address or personnel for the receipt of notices
at any time by giving notice of the change to the other party as provided in this
subsection 12(b) Any notice given by either City or franchisee must be signed by an
authorized representative.

(c) Notice of Claim. As a precondition for filing a claim of breach of contract, franchisee
must file a notice of claim with the City Administrator no later than one hundred and
eighty (180) days from the occurrence or the last occurrence of an act or omission
complained upon. The notice of claim must be in writing and explain with specificity the
nature of the claim and any possible cure that may be allowed pursuant to this
ordinance. No action may be taken until the expiration of the one hundred and eighty
(180) day period described in this section.

(d) Delivery of Notices. Notices required to be given under this Ordinance may be
transmitted in any of the following four ways:

(1) By personal delivery, in which case they are deemed given when delivered.

(2) By delivery to Federal Express, United Parcel Service, or other nationally recognized
overnight courier service, in which case they shall be deemed given when received for
such service.

(3) By being deposited in the U.S. Mail, by registered or certified mail, return receipt
requested, postage prepaid, in which case notice shall be deemed given three calendar
days after having been deposited in the U.S. Mail.
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(4) By facsimile or electronic mail transmission where the sender’s transmittal log shows
successful transmission to all the recipients (with any replacement transmission as a
recipient shall request) and with a hard copy on the same date or the next day mailed to
all by first class mail, postage prepaid, in which case notice shall be deemed given on
the date of facsimile or electronic mail transmission.

(e) City/Franchisee Meetings. Franchisee shall meet with their designee, the City
administrator or the council at reasonable times to discuss any aspect of this Ordinance
or the services or facilities of franchisee. At all meetings, franchisee shall make
available personnel qualified for the issues to be discussed and such meetings shall be
at City’s offices unless otherwise agreed.

(f) Legal Construction. This Ordinance shall be governed by and construed in
accordance with the laws and court decisions of the State of Texas, without regard to
conflict of law or choice of law principles of Texas or of any other state. Exclusive venue
for any litigation that may be filed in connection with this Ordinance shall be in Irion
County, Texas. This Ordinance is not a contract for goods or services within the
meaning of Texas Local Government Code §271.151 et.seq.

(9) No Inducement. Franchisee, by accepting this Ordinance, acknowledges that it has
not been induced to accept this Ordinance by any promise, oral or written, by or on
behalf of City or by any third person regarding any term or condition not expressed in
this Ordinance. Franchisee further pledges that no promise or inducement, oral or
written, has been made to any City employee or official regarding the grant, receipt or
award of this Ordinance.

(h) Franchisee Acknowledgement. Franchisee further acknowledges by acceptance of
this Ordinance that it has carefully read the terms and conditions of this Ordinance and
accepts the obligations imposed by the terms and conditions herein.

(i) No Waiver by City. No failure by City to insist upon the strict performance of any
covenant, provision, term or condition of this Ordinance, or to exercise any right, term or
remedy upon a breach thereof shall constitute a waiver of any such breach of such
covenant, agreement, term, or condition. No waiver of any breach shall affect or alter
this Ordinance, but each and every covenant, provision, term or condition of this
Ordinance shall continue in full force and effect with respect to any other then existing
or subsequent breach thereof.

(j) Governmental Licenses. Franchisee shall, at its expense, obtain and maintain all
additional governmental regulatory licenses necessary to operate the solid waste
collection service in accordance with this Ordinance.

(k) Severability. If any section, paragraph, or provision of this Ordinance shall be held to
be invalid or unenforceable for any reason, the invalidity or unenforceability of such
section, paragraph, or provision shall not affect any of the remaining provisions of this
Ordinance.
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(I) City retained powers. In addition to all rights provided in this Ordinance, City reserves
all rights and powers conferred by federal law, the Texas Constitution, Texas statutes
and decisions, City Code, and City Ordinances which City is allowed to exercise.

(m) Material Misinformation. The provision of information by franchisee or any of its
affiliates to City in connection with any matters under this Ordinance which contains an
untrue statement of a material fact or omits a material fact necessary to make the
information not misleading shall constitute a violation of this Ordinance and shall be
subject to the remedies provided in Section 10. Each day that franchisee or an affiliate
fails to correct an untrue statement of a material fact or the omission of a material fact
necessary to make the information not misleading shall constitute a separate violation of

this Ordinance.

(n) Hearing Procedures. The following additional procedures shall apply to any hearing
held in connection with any action taken by the council in connection with this
Ordinance:

(1) The council may conduct the hearing or, in its sole discretion, may by
resolution appoint a committee or subcommittee of the council or a
hearing officer to conduct the hearing and submit a proposal for decision
to it, pursuant to procedures established by resolution.

(2) The hearing shall afford franchisee rudimentary due process. The
council may by resolution establish other procedural matters in connection
with the hearing.

(o) Acceptance. Upon adoption of this Ordinance, franchisee agrees to be bound by all
the terms and conditions contained herein, as evidenced by filing the original with the
City Administrator and a copy with their designee, in writing, within 30 days after the
date the council approves this Ordinance, an unconditional acceptance of the
Ordinance and promise to comply with and abide by all its provisions, terms, and
conditions. The form of unconditional acceptance and promise, attached to and made a
part of this Ordinance as Exhibit B, shall be sworn to, by, or on behalf of franchisee
before a notary public. If within 30 days after the date the council approves the
Ordinance, franchisee fails to (1) submit and file the properly executed acceptance, (2)
pay all taxes due , and (3) submit the letter of credit and required certificate of
insurance, then this Ordinance and the rights, permissions, and privileges granted
under this Ordinance shall be null and void and shall have no force or effect, unless
franchisee evidences such failure was due to clerical error by someone other than
franchisee or its affiliates and then acts promptly to remedy the third party’s clerical
error. Their designee may prevent franchisee from operating a solid waste collection
service under this franchise or reapplying for a new franchise until the acceptance
required by this subsection is filed as provided herein.

(p) Time Is of The Essence. Whenever this Ordinance shall set forth any time for an act
to be performed by or on behalf of franchisee, such time shall be deemed of the
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essence and any failure of franchisee to perform within time allotted shall always be
sufficient grounds for City to invoke an appropriate remedy, including possible
revocation of the Ordinance.

(q) Force Majeure. The time within which franchisee shall be required to perform any act
under this Ordinance shall be extended by a period of time equal to the number of days
due to a force majeure. The term “force majeure” shall mean delays due to acts of God,
inability to obtain governmental approvals, governmental restrictions, war, act of
terrorism, civil disturbances, fire, unavoidable casualty, or other similar causes beyond
the control of franchisee. Notwithstanding anything contained anywhere else in this
Ordinance, franchisee shall not be excused from performance of any of its obligations
under this Ordinance by the negligence or malfeasance of its directors, officers, or
employees or by mere economic hardship.

(r) Recognition of Rights. Franchisee agrees that by adopting this Ordinance, neither
City nor franchisee have waived any rights, claims, or defenses they may have with
respect to City’s rights to impose the requirements contained in this Ordinance in whole
or in part upon franchisee.

(s) Police Powers.

(1) In accepting this Ordinance, franchisee acknowledges that its rights
under this Ordinance are subject to the police power of City to adopt and
enforce general Ordinances necessary to the health, safety, and welfare
of the public. Franchisee shall comply with all applicable general laws and
Ordinances enacted by City pursuant to such powers. Any conflict
between the provisions of this Ordinance and any other present or future
lawful exercise of City’s police powers shall be resolved in favor of the
latter.

(2) Franchisee recognizes the right of City to make reasonable
amendments to this Ordinance; except that City shall not make
amendments materially adversely affecting franchisee except under a
proper exercise of City’s police powers, with notice to franchisee and an
opportunity to be heard in a regular public meeting of the council
considering the Ordinance or amendment. Franchisee acknowledges that
this is the extent of its rights to a hearing respecting franchise Ordinance
amendments.

(3) Franchisee also recognizes City’s right to impose such other
regulations of general applicability as shall be determined by City to be
conducive to the safety, welfare, and accommodation of the public.

(t) No Presumption of Renewal. This Ordinance and the grant contained herein do not
imply, grant, or infer any renewal rights in favor of Franchisee or its affiliates.
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SECTION 13. Outstanding License fees. This Ordinance shall not take effect until all
fees still owed to City from the existing license previously issued to franchisee for solid
waste collection, hauling, and disposal service under provisions of the City Code
applicable to solid waste collection, hauling, and disposal licenses are paid in full. If the
previous license fees owed to City are not paid by franchisee within thirty (30) days after
the date the council approves this Ordinance, then this Ordinance shall be considered
null and void and shall have no force or effect.

Their designee may prevent franchisee from operating a solid waste collection service
under this franchise or reapplying for a new franchise until the previous license fees
have been paid in full.

SECTION 14. Ordinance Effective Date. Subject to the provisions of Subsection 5(e),
Subsection 12(0), and Section 13, this Ordinance shall take effect immediately from and
after its passage and publication by the City of Mertzon (the “effective date”), and it is
accordingly so ordained.

SECTION 15. PROPER NOTICE & OPEN MEETING

It is hereby officially found and determined that the meeting at which this Ordinance was
passed was open to the public, as required by law, and that public notice of the time,
place and purpose of said meeting was given as required by the Texas Open Meetings
Act, Texas Government Code, Chapter 551.

INTRODUCED AND APPROVED ON THE 9™ DAY OF SEPTEMBER 2019, AND

PASSED AND ADOPTED ON THE 23R DAY OF SEPTEMBER 2019, by a vote of

4 (ayes) to 0 (nays) and 1 (abstentions) of the City Council of the City of
Mertzon, Texas.

CITY,OF, MER%

A4

Lisa Hight, Mayor

Sheri Benson, City Administrator
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EXHIBIT A

City is to be listed as “Additional Insured” and provided with a 30-day notice of
cancellation or material change in coverage.

Coverage must include:

(a) Commercial General Liability
General Aggregate
Umbrella/Excess Liability

(b) Auto Liability

(c) Workers Compensation Liability

'l
ACORD
N’

CERTIFICATE OF LIABILITY INSURANCE

Each Occurrence

Each Occurrence

Each Accident

DATE (MMOCYYYY)
4/25/2013

$ 1,000,000
$ 2,000,000
$ 2,000,000
$ 1,000,000

$ 1,000,000

CEATIFICATE DOES
BELOW. THIS CERTIFICATE OF

THIS CEATIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFEAS NO RIGHTS UPON THE CERTIFICATE HOLDER, THIS
NOT AFFIRMATIVELY onmmavmmon
A

ALTER THE COVERAGE AFFORDED BY THE POLICIES
T BETWEEN THE ISSUING INSURER(S), AUTHORIZED

cortificata holder in liew of such

REPRESENTATIVE OR PRODUCER, AND THE cmmm ”OLDGR

IMPORTANT: If the certificate holder is an ADDITIONAL leln.hpoﬁnbu)Mhm I SUBROGATION IS WAIVED, subject to
the terms and conditions of the policy, certain policies may require an
Sndorsement(s).

on this does not conter rigits to the

PENCUCER
Your Insurance Provider

TR s € T T

-m__&@—.m. .

— nsuma A Shamroe,  _segmmmete
NRED WEUREA B mm Y T
Yaur Company | HAARG - e
Compiny Address L T g Lo ¥l
HEARE
— SRR E

COVERAGE:

NOICATED. NOTWITHETAKDING ANY REQUIREMENT  TERM OR

CERTIFICATE NUMBER M S0 000
THIS 15 TO CERTIFY THAT THE POUCHES OF INSURANCE UISTED BELOW MAVE BEEN G

CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICES DESCRISED HEREIN 18 SUBJECT TO ALL THE TERMS,
LXC;UWS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOVWN MAY MAVE BEEN REDUCED BY PAID CLMMS

10 THE ¢ NAMED ABGVE FOR THE POLICY PERKOD

.L!& 1YPE OF INGURANGE wea L]
GENERAL LIABILITY ,’rALNLqurwvy i3 1,000, 000]
X | COMMENCIAL GENERAL LIABITY i i immmm (3. 1,000,000
A | ceamsmoe [ X | occum B Br23/2012 872372013 MED R oy compersens (3 10,000
0 i i ’l‘mmtmwv is 1,000, 000|
£ is 2,000,000
e ),JJM»(.AN:M ;“ﬁnwﬂ i 4 2,000,000
ooy 1988 [ 1icc : .
PG 0 T
AUTOMOSN & liﬁ.m ?iu e i3
A MITO i | BOCRY INJURY i poevicy | §
AL OINED [ SouERuULED  BODRY SIURY fPer acments| §
| Wdmeo e =
ymED AUTOS. || AT RL57 =2 W
i i '
UMORELLA LS | {EACHOOoURRINGE (3
bctimag=boet jrooemosry i3
pep i | § $
WORKERS COMPENEATION (A Eie
L brr-oed it gy e L ¢ SRS
S , C—
OF FICE! MO ot ¢ iy
(Mescmney i w9 Pr23/2013 B0 Ty g uwnrmﬁ» 1,000, 000]
f 0
LTSN 5 OpERATIONS et H £L CRSEASE - PULCY LMIT | 3 1,000,000,
A Liquor Liability [ BIA3/2012 B/2I/A0VI | Cortimaiins $2,000, 000
i { i i
{ i i i
e ACORD. 101, Scraide.

Event:

Your event description

No later than event date

CERTIFICATE HOLDER

CANCELLATION

SPUR Urban Center
654 Nission Stroet
San Francisco, CA 94105

SHOULD ANY OF THE ABOVE BE CANCELL
THE EXPIRATION DATE THEREOF, NOTICE WiLL 8€ DELIVERED
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORZED NEPRESEMTATIVE

Jf nRITHAE

ACORD 75 (2010/08)
INSAPR snraet: o1

© 1988-2010 ACORD CORPORATION. All rights reserved.

The ACOEN nama and tnan are renistased marke nf ACOEN
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EXHIBIT B

Texas Disposal Systems has fully read and understands the provisions of this
Ordinance. Texas Disposal Systems agrees to the conditions and requirements
contained herein and agrees to perform all required duties and to comply with all
restrictions, terms and conditions within the ordinance.

NAME
TITLE
TEXAS DISPOSAL SYSTEMS

State of Texas,

County of

This instrument was acknowledged before me on (DATE) by
(name of officer), (title of officer) of (name of corporation
acknowledging), a (state of incorporation) corporation, on behalf of said corporation.

(Personalized Seal) Notary Public Signature
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EXHIBIT C
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